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Introducing Disabled Persons Assembly NZ
We work on systemic change for the equity of disabled people 
Disabled Persons Assembly NZ (DPA) is a not-for-profit pan-impairment Disabled People’s Organisation run by and for disabled people.
We recognise:
· Māori as Tangata Whenua and Te Tiriti o Waitangi as the founding document of Aotearoa New Zealand;
· disabled people as experts on their own lives;
· the Social Model of Disability as the guiding principle for interpreting disability and impairment; 
· the United Nations Convention on the Rights of Persons with Disabilities as the basis for disabled people’s relationship with the State;
· the New Zealand Disability Strategy as Government agencies’ guide on disability issues; and 
· the Enabling Good Lives Principles, Whāia Te Ao Mārama: Māori Disability Action Plan, and Faiva Ora: National Pasifika Disability Disability Plan as avenues to disabled people gaining greater choice and control over their lives and supports. 

We drive systemic change through: 
Rangatiratanga / Leadership: reflecting the collective voice of disabled people, locally, nationally and internationally. 
Pārongo me te tohutohu / Information and advice: informing and advising on policies impacting on the lives of disabled people.
Kōkiri / Advocacy: supporting disabled people to have a voice, including a collective voice, in society.
Aroturuki / Monitoring: monitoring and giving feedback on existing laws, policies and practices about and relevant to disabled people.



United Nations Convention on the Rights of Persons with Disabilities
DPA was influential in creating the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD),[1] a foundational document for disabled people which New Zealand has signed and ratified, confirming that disabled people must have the same human rights as everyone else. All state bodies in New Zealand, including local and regional government, have a responsibility to uphold the principles and articles of this convention. 
The following UNCRPD articles are particularly relevant to this submission:
· Article 8 – Awareness raising
· Article 13 – Access to justice
· Article 15 – Freedom from torture or cruel, inhuman or degrading punishment
· Article 16 – Freedom from exploitation, violence and abuse
· Article 19 – Living independently and being included in the community
New Zealand Disability Strategy 2016-2026
Since ratifying the UNCRPD, the New Zealand Government has established a Disability Strategy[2] to guide the work of government agencies on disability issues. The vision is that New Zealand be a non-disabling society, where disabled people have equal opportunity to achieve their goals and aspirations, and that all of New Zealand works together to make this happen. It identifies eight outcome areas contributing to achieving this vision.
The following outcomes are particularly relevant to this submission:
· Outcome 4 – Rights protection and justice
· Outcome 6 – Attitudes

 

Introducing VisAble
 VisAble is a disabled person led organisation that works to respond to, and prevent, family and sexual violence-based abuse of disabled people. When we say disabled people, we mean tāngata and whānau whaikaha Māori, tagata sa’ilimalo and their āiga-tele, d/Deaf, neurodivergent, people with mental distress, learning disabled people, Adults at Risk and their families.  Most of the 200,000 people identified historically as abused in state care would be disabled people under this contemporary definition.
 
VisAble brings the experiences of disabled people to the forefront, making them visible to policymakers, the violence prevention sector, and the wider community. We shine a light on the interpersonal and systemic/institutional violence and harm we face, ensuring these realities are always included in discussions about us. 
 
VisAble has a majority disabled board and workforce. We are leaders and experts in the field of disability and violence prevention and safeguarding disabled adults.  
 
 
 
 

 



The Submission
Introductory statement
Discrimination and prejudice against disabled and D/deaf people is, sadly, an everyday fact of life.
 
One of the ways in which this manifests itself is through hatred exhibited by non-disabled and non-D/deaf people against disabled, tāngata whaikaha Māori, and D/deaf people.  This can either be directly or indirectly expressed.
 
Already in New Zealand, in the absence of hate crime being a standalone offence, there is empirical evidence to show that disabled people, D/deaf people and tāngata whaikaha Māori are subjected to actions which can only be described as hate-based crime.
 
In the Law Commission’s discussion paper, we acknowledge the definition of hate crime as:
 
“ a.) First, the act at issue must already be an offence under ordinary criminal law.
 
b.) Second, the underlying criminal act must be committed with a particular ‘hate’ motive. This motive must be directed at a group of people who have a common characteristic such as race, colour, nationality, religion, sex, gender identity, sexual orientation or disability. We describe the common characteristic as a ‘protected characteristic.”[3]
 
Hate crime disproportionately affects already marginalised communities, including disabled people.  As disabled people, tāngata whaikaha Māori and D/deaf people are part of communities and families, hate crime impacts on people at an intersectional level.  This means that people who identify as disabled can also identify as, for example, Māori, Pacific, ethnic/refugee, older or LGBTQIA+ people and experience exponentially hate driven acts as the result of being both a disabled person and a member of a marginalised group.
 
As the Human Rights Commission’s Whakamahia te tūkino kore ināianei, ā muri ake nei: Acting now for a violence and abuse free future report (2021) on the violence and abuse of disabled people in Aotearoa recorded ‘... disabled people who have intersecting marginalisation experience higher rates of violence.’[4] 
 
The experiences of disabled people in state and faith-based care were contained in Whanaketia, the series of damning reports from the Royal Commission of Inquiry into Abuse in Care which outlined the physical, sexual, mental, emotional and spiritual abuse sustained by disabled people in institutionalised and semi-institutionalised settings between 1950 and 2000.[5]
 
Whanaketia outlined the strong societal and historical attitudes that inform the structural, institutional and interpersonal violence carried out against disabled people up to the present day. Again, the recurrent theme was the intersectionality of institutionalised racism, sexism, ableism/disablism, audism (prejudice against D/deaf people) and how these attitudes originated in the eugenics movement and drove the segregation, institutionalisation and large-scale violence against disabled people and Māori from the colonial era onwards. [6]
 
The high levels of violence, and risk of violence, against disabled people are also borne out by official statistics.
 
According to the New Zealand Crime and Victims Survey, between 2018 and 2022, disabled adults reported experiencing greater victimisation compared to non-disabled adults (40% versus 31%).[7] Recent Statistics New Zealand Household Disability Survey data (2023) highlighted that disabled adults were more likely to feel unsafe, especially when moving around alone in their neighbourhood after dark (32%) and using or waiting for public transport (17%).[8]
 
The 2019 New Zealand Family Violence Study also reported that disabled people experienced higher levels of non-partner physical and sexual violence than non-disabled people.  For women, 15.4% of those with impairments experienced lifetime non-partner physical violence, and 11.1% experienced lifetime non-partner sexual violence.  

For disabled men, 56.2% experienced lifetime non-partner physical violence, and 5.6% experienced lifetime non-partner sexual violence.  Women and men with psychosocial impairments reported the highest prevalence rates of non-partner physical and sexual violence. Of the disabled people who reported non-partner sexual violence, 43.5% of women and 60% of men never sought help[9]. 
 
The disability community’s feeling of unease about being targeted and victimised by non-disabled people is very evident.
 
We also fear that given recent events, including the current Government’s austerity policies, which have included drives to reduce welfare spending and disability support provision, as well as its regressive policy stances on Te Tiriti O Waitangi, that increased incidents of racism, sexism, disablism/ableism and audism will occur.
 
Recent global events including the re-election of Donald Trump to the American presidency and the resultant rise of the far right, especially in Europe, have led us to fear that the rising tide of hatred against marginalised communities will only grow, not only in Aotearoa, but also internationally.
 
Already, President Trump has made, amongst other things, highly ableist comments about the abilities of disabled people in employment which, coming as they do from the holder of the most powerful political office in the world, will seep into everyday consciousness, resulting in a renewed tide of disablism and ableism both in the United States and globally.[10]
 
Disabled Persons Assembly (DPA) and VisAble were also disappointed by the previous government’s decision to put proposed hate speech legislation on the backburner prior to the last general election. 
 
We believe that hate crimes and hate speech legislation should be complementary to one another.
 
However, in the absence of any immediate action on hate speech legislation, we will make the case about why stronger hate crimes laws would benefit disabled people, D/deaf people and tāngata whaikaha Māori in this country.  We will use the language of disabled people as shorthand for the many different people who are part of our community.
 
We recommend that the Scottish hybrid model is introduced as the way to tackle hate crime in Aotearoa. This hybrid model combines aspects of the sentence aggravation model with specific hate crime offences. This means that any offence against an individual can be considered as ‘aggravated by prejudice’ should the circumstances warrant. 
 
	Recommendation 1: That the Law Commission adopt the Scottish hybrid model of hate crimes legislation.


 
1.) Is there anything you would like to tell us about what hate crime is occurring in Aotearoa New Zealand and its impacts?
 
For Disabled Persons Assembly and VisAble, the best and most recent examples we can provide of hate crime against disabled people are those recorded by DPA at the time of the Covid-19 pandemic and lockdowns.
 
During the height of the Covid 19 pandemic (2020 – 2022), DPA were involved as an organisation in handling facial/mask coverings exemption requests from disabled people and people with disabling health conditions on behalf of the Ministry of Health.
 
Through this work, DPA heard the anecdotal experiences of many disabled people and people with health conditions who experienced abuse and intimidation from non-disabled people who could not understand why they were not wearing mandated facial coverings in public places including, for example, within supermarkets, shops and theatres.
 
Consequently, people who were exempted from the mask mandate experienced verbal bullying and abuse from members of the public which caused disabled people, D/deaf people and people with health conditions to fear for their physical safety and emotional wellbeing.
 
The high profile killing of Lee Zhang Harrop in 2022, a person with learning disability and of Asian descent, in Auckland, highlighted the substantial risks that people with multiple identities run in terms of being targeted for murder and/or abuse.[11]  There have also been other reported instances of the killing of disabled people recorded in the media in recent years with people referred to as either caregivers or friends killing disabled people who had trusted them, in acts that can only be described as partially or wholly hate driven.[12], [13]
 
Fanslow and Malihi et. al. (referred to in our introduction) highlighted that a significant amount of violence and abuse of disabled people occurs in the community from people with no family ties to the disabled person(s) targeted – causing fear and creating a climate where disabled people are afraid to participate in community life.  This hate motivated violence commonly happens in people’s homes, when, for example, people are denied their preferred ways of communicating or mobility. 
 
 
2.) How can we best uphold the Crown’s obligations under Te Tiriti o Waitangi | Treaty of Waitangi in this review?
 
According to the New Zealand Disability Survey (2023), 21% of Māori identified[14] as tāngata whaikaha (disabled) Māori, meaning that tāngata whenua experience disability more than any other ethnic group in Aotearoa.
 
The New Zealand Crime and Victims Survey 2018-2022 reported that tāngata whaikaha Māori experience disproportionately higher rates of violence compared to other disability population groups with 44% of disabled Māori reporting that they were the victims of violent crime versus 36% of non-disabled Māori.
 
Some of the violence experienced by14 tāngata whaikaha Māori, is hate driven on the grounds of both ethnicity and disability. Evidence collated as part of the Waitangi Tribunal’s Wai 2575 Health Services and Outcomes inquiry found, for example, that historically in the Deaf education system, non-Māori Deaf children were fed first and then Māori Deaf children were given the leftover scraps.15 
 
These types of institutionalised behaviours against disabled Māori and tangata turi D/deaf Māori led to the development of both conscious and subconscious prejudice which has often manifested itself in violence. As the Human Rights Commission reported in 2021, when tangata whaikaha and tangata turi experience violence there was a lack of culturally appropriate kaupapa Māori-based services available to support them due to the lack of kaupapa Māori-based violence intervention and prevention services across Aotearoa.[16]
 
For all these reasons, it is imperative that the interests of tāngata whaikaha and tangata turi would be best served by the strengthening of our hate crimes legislation on the Scottish hybrid model.  

To aid in the development of culturally appropriate hate crime and violence responses, VisAble have developed the Kaitiakitanga approach, which can be used as the basis for dealing with intersectional harm.
 
3.) What characteristics should be protected by hate crime laws? Why?
 
DPA and VisAble recommend using the current protected characteristics which correspond to both those used in the Human Rights Act 1993 and Sentencing Act 2002 where people who have enduring common characteristics in terms of ‘race, colour, nationality, religion, gender identity, sexual orientation, age or disability’ are covered.
 
The reasons why this should be done are obvious in that the need to do so has been established not only by the Human Rights Commission but also in the Law Commission’s discussion paper.
 
In the paper there is various mention of vulnerable people (4.10; 5.50; 8.32).  Disabled people are targeted for hate crimes, including sexual and other violence, coercion and control, because of perceived inability or vulnerability.  
 
	Recommendation 2: That people targeted due to having the common characteristics of ‘race, nationality, religion, gender identity, sexual orientation, age or disability’ are covered in any future hate crimes legislation.
 
Recommendation 3:  That vulnerability and hate are considered compounding factors, not either/or, when considering the seriousness of a crime.


 
 
4.) What do you think about the key reform considerations we have identified for this review?
 
Disabled Persons Assembly and VisAble agree with all the key considerations identified by the Law Commission for this review:
 
(a) the need to treat hate crime more seriously than other crime;
(b) guidance on when it is appropriate to create new offences;
(c) ngā tikanga;
(d) Te Tiriti o Waitangi | Treaty of Waitangi;
(e) human rights; and
(f) what characteristics should be protected by hate crime laws.
 
5.) Do you think there are problems with how Aotearoa New Zealand’s current hate crime law is working? If so, what are those problems?
 
Yes, given the empirical and anecdotal evidence provided earlier, we believe that New Zealand’s current hate crimes laws do not go far enough.
 
We would like to see all crimes which may have a hate motivation behind them covered by legislation, so that where evidence of hate is uncovered during an investigation, then this can be considered when charges are being laid by the police or other prosecutorial authorities.
 
The discussion paper says (5.50) that “In practice, we are not aware of any cases that have applied the hate crime aggravating factor to hostility based on age or disability.”  

We believe this is for two reasons:
1.) That no specific offences exist which identifies these characteristics.
2.) That older people and disabled people are as invisible in police and justice processes as in the wider community. This means that the justice system does not consider age or disability as a significant hate factor in offending against older and disabled people.  

Naming hate on the grounds of disability as a specific aggravating factor will increase the likelihood of successful prosecutions.  Often disabled people are considered as unreliable witnesses.  Using a hate crime lens will expose this ableism and strengthen the opportunities for disabled people to seek justice.  
 
Naming hate crime and hate speech requires police to understand the perspectives of disabled people and others who experience such offending when dealing with complaints.  As a community, disabled people are regularly targeted by strangers and those known to them for verbal, physical, sexual and coercive violence and abuse, meaning that many within our community are attuned to the nuance of the abuse. 

Consequently, police and prosecuting authorities do not fully take on board the perspectives of disabled people when it comes to reporting hate crime.  From our perspective, for example, bullying is hate crime – it’s not a lesser offence - it’s just another word for the violence and abuse mainly marginalised people experience every day.  
 
The UK Crown Prosecution Service identifies hate crimes against disabled people as: 
 
“Any crime in which disability is a factor, including the impact on the victim and where the perpetrator’s perception that the victim was disabled was a determining factor in his or her decision to offend against the specific victim.”…
 
Examples of types of crimes committed against disabled people are:
· “Mate crime” or “‘befriending crime”: the victim is groomed or befriended and subjected to financial or sexual exploitation; or made to commit minor criminal offences such as shoplifting; or the victim's accommodation is taken over to commit further offences, such as taking/selling drugs, handling stolen goods, encouraging under-age drinking and sexual behaviour
· Criminal assault, abuse or neglect of a disabled person where there is an existing relationship and an expectation of trust: for example, where the perpetrator is a paid carer, family member, friend, support worker or volunteer.”[17]
 
 
6.) If there are problems with how Aotearoa New Zealand’s hate crime law is working, can they be addressed while keeping the current legal model (sentence aggravation)? If so, how?
 
Yes, we recommend that sentence aggravation should be continued in respect of the most serious violent offences which can be committed against individuals in terms of murder, attempted murder, manslaughter, attempted manslaughter, physical assault, verbal abuse, sexual assault, domestic/family violence, rape and genital mutilation.
 
As we favour the adoption of the Scottish hybrid model, other offences which are more likely to attract a fine, shorter prison sentence or community-based sentence, for example, the making of visual intimate recordings without consent or crimes using computers, should be covered if there is a hate element involved as well.
 
7.) If specific hate crime offences are adopted, what offences should they cover? Why?
 
If Government goes down the route of introducing specific hate crimes offences and not the Scottish hybrid model, these should apply to all violent offences outlined under the previous question, especially those which result in the killing or attempted killing and/or injury of people on the grounds that they are a member of a group with protected characteristic(s).
 
Physical assaults and emotional/coercive violence targeted at people on the grounds of their being a person with a protected characteristic should be another priority for being granted hate crime status.
 
However, we favour the adoption of the more flexible, simpler Scottish hybrid model.
 
8.) Should a different legal model, such as specific hate crime offences or the Scottish hybrid model, be introduced in Aotearoa New Zealand? Why or why not?
 
DPA and VisAble support the introduction of the Scottish hybrid model on the basis that any offence can be identified as ‘hate aggravated.’  This means that, as the discussion paper notes, prosecutors must state that offenders were driven by hate against individuals and/or persons with protected characteristics when charged and that judges must take this into account at trial.
 
The major positive for us is that the hybrid model can be applied to any offence, so it covers more hate crimes than any specific offence would. 
 
In terms of violent crimes where hate has been identified as the driving factor, this means that sentences can be made longer on this basis, meaning that the state would formally recognise the seriousness of hate-based offending by condemning those who perpetrate it.
 
For people charged with hate while committing offences carrying lower prison terms or non-custodial sentences, identifying any hate element involved would mean that offenders in this scenario would have it flagged for future reference on their criminal record and for rehabilitation purposes. 
 
We also recommend that any fines and compensation payments ordered by judges of offenders in hate related cases should be set at a level that reflects the harm perpetrated against victims in each case. 
 
 
	Recommendation 4: That judges should set any fines and/or compensation payments ordered of offenders in hate related cases at an appropriate level which reflects the seriousness of the harm perpetrated against victims.


 
 
9.) If specific hate crime offences or the Scottish hybrid model are introduced, should the sentence aggravation model be kept as well?
 
Please see our responses to questions five, six and eight.
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